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Passed by Shri Akhi‘esh Kumar, Commissioner (Appeals)

T Arising out of Orde-in-Original No.03/REF/S.Tax/AC/2020-21 fe1e:27.10.2020 issued by
Assistant Commiss oner, CGST& Central Excise, Division Mehsana, Gandhinagar
Commiissionerate

& sifieresal B T UF TaName & Address of the Appellant / Respendent

M/s John Energy Ltd,
. 220, GIDC Estate, Mehsana
Industrial Estate, Mehsana, Gujarat
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Any person aggrievec by this Order-In-Appeal may file an appeal or revision application. as the
one may be against such ordar, to the appropriate authority in the following way :

NG RN T GRET Jag
ReviLion applfca‘tion to Government of India :

(| ¥ SwEn g},ﬁﬁﬂfﬁﬁuﬁ 1994 B URBAIANEAT T qHE B AT gRTR)
SU-GRT & PRSP Sfeiaqeaia ST, ARaERER, R, | ot
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(i) A revision application es to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Departmant of Revenue, 4" Fioor, Jeevan Deep Building, Parliament Street, New
Delhit 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i | afemaeE™ & ymerkg R TRERAfFdveTR 9 arg BREFH T
fereh STIREGARAPSIRAAIACINEY A, a1 Rrdivsm a1 SUSRATRasRIeRE™E
- N I ! .

i rerRiE e 5 dRmgde

(ii) In case of any loss of goads where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehpuse or in storage whether in a factory or in a warehouse.
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case of rebate of duty of excise on goods exported to any country or territory outside

I
IEdia of on excisable material used in the manufacture of the goods which are exported
p any country or territory outside India.

Yeb BT Y R wreer & aree (Ywied o yer @) fraf @ = ame oy

N case of goods exported outside india export to Nepal or Bhutan, without payment of
uty.

Kfamayat, aidiel & g @ W R A ARy (42) 1998 €T 100 ENIYITIGT Y &7

Gredit of :any duty allowed to be utilized towards payment of excise duty on final

oducts ynder the provisions of this Act or the Rules made there under and such order

i§ passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
the Findnce (No.2) Act, 1998. :

ST gob (oidier) Praerael, 2001 B FRM 9 @ sivfafafifenes wen gu-s Aemmforaiy
WL & FeeRiRaRAeAdTe $ doep-arey vdenteey @ d-dufg @
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e abové application shall be made in duplicate in Form Nc. EA-8 as specified under

le, 9 of Central Excise (Appeals) Rules, 2001 within 3 montis from the date on which

the order $ought to be appealed against is communicated and shall be accompanied by
tWwo copies each of the OIO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

3p-EE of GEA, 1944, under Major Head of Account.
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e revisibn application shalt be accompanied by a fee of Rs.200/- where the amount

'rrtolved i§ Rupees One Lac or less and Rs.1,000/- where the amount involved is more

n Rupegs One Lac.

D G Yo YavaraRardieny <rarfieRer @ wfyandier -

Appeal tp Custom, Excise, & Service Tax Appellate Tribunal,
TENI TS YoBAATIIH, 1944 BT T 35-91 /35-3 B aiqeia—

(1)

()

T4
2n ]

Uhder Sedion 35B/ 35E of CEA, 1944 an appeal lies to :-

SqafReaR®T 2 (1) & ¥ ATER @ e B e, el B AR yow, deda
SHET Yob Rl afeeiRiee) @ utem afw Gfen sEeagEed2 AT,
TEATEN 979 IRRET | TRURAR, 3aeTaTe - 330004

the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
floor,BahumaliBhawan, Asarwa,Girdhar Nagar, Ahmedabad : 380004: in case of appeals

other than as mentioned in para-2(i) (a) above.

»




(4)

(5)

(24)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under .Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

mﬁwmﬁm‘@mmmmammwaﬁwzﬁmmmwwgm
aﬁﬁfﬂmmaﬂ%ywaw&%ﬁﬁ‘gvﬂﬂ%%wuaﬁmﬁma%f%muwﬁ-arﬁl3rt‘ﬁ?~ﬁu
NRIRERTR U6 AR AT SN GRERBT 0 WA Reay i §

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

RITAT g&mﬂﬁﬁm 1970 FAHAMRE ® orgyfa-1 @ aiEiafeiReafre FTARSRIACEH I
TR | verRaff TR @ v @t wRmw w650 ARy
ebfedwemerTaiy |

One cody of application or O.1.0. as the case may be, and the order of the adjournment
authority;r shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the caurt fee Act, 1975 as amended.

ﬁmmmmw&mﬁmmmmmwmw
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Attentiori in invited t@ the rules covering these and other related matter contended in the
Customd, Excise & i3ervice Tax Appellate Tribunal (Procedure) Rules, 1982.

'mqéﬁaﬁmmmemand) Udgs(Penalty)  BT10%USTATRINTRETSS | 2arif, 3R aagdsI0

FﬂﬂWﬂi(SectiOn 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) | ,

WWWWWH, ATFAFTREI “SHIcaRATT " (Duty Demanded)-
(i) : (Section) @z 1D Fewafuifiaumay,

(i}  Rameaeatesteday,

iy AR s 6 Seradai,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
e Appsllate Commissioner would have to be pre-deposited, provided that the pre-
eposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

andatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
entral Exdise Act, 1944__ Section 83 & Section 86 of the Finance Act, 1994)

Inder Central Excise and Service Tax, “Duty demanded” shafl include:

(lv]  amount determined under Section 11 D;

(v}  amount of erroneous Cenvat Credit taken: :

(Ivil)  amount payable under Rule 6 of the Cenvat Credit Rules.
Qréfwi?rfmmmaswmaﬁwawaﬁﬁmmﬁaﬁaﬁa’raﬁwm‘mg;e—m?}?
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
re duty or duty and penalty are in dispute, or penaity, where
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ORDER-IN-APPEAL

The: present appeal has been filed by M/s. John Energy Limited, 220, GIDC
Estate, Mehsana, Gujarat — 384 002 (hereinafter referred to as the appellant)
against Order in Original No. 03/REF/S.Tax/AC/2020-21 dated 27-10-2020
[hpreinafter referred to as “impugned order”] passed by the Assistant
Commissiéner, Central GST, Division : Mehsana, Commissionerate- Gandhinagar
[hereinafteﬂr referred to as “adjudicating authority”).

w |

| 2. The ifacts of the case, in brief, is that the appellant 15, engaged in providing
setvices oﬁ mining of mineral, Oil or Gas services and availing Cenvat Credit in
terms of Cénvat Credit Rules, 2004. They are having Servic-., Tax Registration No.
AAACI5184FSTO01. The appellant vide letter dated 04. 09 2020 (received on @
09.09. 202{1) submitted an application for refund of an amount of Rs.18,02,256/- on
thel basis oﬁCESTAT Order No. A/12620/2018 dated 26.11.2018.

o

2.3}  The 'background for filing said refund claim was . that intelligence was
gathered by the officers of DGCEI that the appellant was suppressmg the correct
taxpble value and escaping assessment of tax liabilities w. 'th malafide intention.
Duting the ) course of investigation, the appellant paid an a.mpunt of Rs.17,51,253/-
alohg Withé interest on various dates. Subsequently, a SCN was issued to the

appellant for recovery of Service Tax amounting to Rs.17,51,253/- not paid on .

Bagking add other Financial services. The SCN was adjuﬂicated vide OIO No.
01/ C(IS)/2b09 dated 09.01.2009 wherein the demand for Service Tax was
conffirmed é;,long with interest. Penalties were also imposed on the appellant. The
appellant silbsequently preferred appeal before the Commissioner (Appeals),
Ahinedabad, which was allowed to the extent that the penalfy under Section 78 of
the ACT was reduced to 25% of the confirmed demand. The appellant thereafter
approached ithe Hon’ble Tribunal, Ahmedabad who vide Order No. A/12620/2018
dated 26.11.2018 partly allowed the appeal and set aside. the demand for the
extgnded p&iod of limitation. Consequently, the appellant su‘;jmitted an application
for fefund of Rs.18,02,256/- vide letter dated 04.09.2020.

Durm}g scrutiny of refund application, it was observed that in terms of

,% IIH of the Central Excise Act, 1944 application for refund has to be made
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yithin one year frém the relevant date. In the instant case, as the refund is on

ccount of the judgement dated 26.11.2018 of the Hon’ble Tribunal, the relevant
ate for counting limitation is 26.11.2018 and the refund application has to be filed
efore e){(piry of one year on 25.11.2019. Since the refund was filed on 09.09.2020,
it appeared to have not been filed within the stipulated period of one year. Further,
was also observed that the appellant had also not submitted documentary
evidence; to establish that the incidence of the service tax amount, claimed as
refund, \?vas not passed on to any other person. Therefore, the appellant was issued
4 SCN ciated 18.0€.2020 for rejection of the claim for refund. The SCN was

djudicat%ed vide the impugned order wherein the claim for refund was rejected on

v

[l

he grourd of limitation.

3. Be&ng aggrieved with the impugned order, the appellant has filed the instant

appeal ori the following grounds: |

A In the facts of this case, no formal refund application was required to

. be made. The amount of Rs.18,02,256/- was deposited during the
investigation under protest and the same was retained in appellant
proceedings under the provisions of Section 35F for hgaring the
appeal on merits. Thus, this amount was a pre-deposit made under
Section 35F. Since the dispute was decided in their favour, the

department was not authorized to retain the pre-deposit. In the case of

| Sony Pictures Networks India Pvt Lid. reported at 2020 (373) ELT

' 320, it was held by the Hon’ble Tribunal that refund was to be given
even without any formal application.

B. The provisions of Section 11B are not applicable where the duty has

" been deposited under protest. There is a catena of judgements which
hold that any payment which is contested by way of appeal, revision
or in higher courts, would be payment under protest and consequently
the provisions of Section 11B would not be applicable.

C In the present case since they have been contesting the SCN at various
states o: litigation, their protest while depositing the amount pending
adjudication is not a fact which can be disputed. They were paying the
tax which was otherwise not leviable to avoid interest which would

. have been demanded had the case been decided against them.
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When any amount is paid during investigation, it is not payment of
duty. It is payment of an amount which the department claims as due
and not paid by the assessee. It is not payment of duty but deposit of a

disputed amount, hence, time limit of one yea - under Section 11B is

- not applicable.

E.

They refer to and rely upon the decision in the case of : 1) Parle
International Ltd reported at 2001 (127) ELT 329 (Guj); 2) Jayant
Glass Ind (P) Ltd Vs. CCE reported at 2003 (:55) ELT 188; 3) Suri

Industries Vs. CCE, Bangalore reported at 2091 (132) ELT 480; 4)
" CCE Vs. Ravi Shankar Ind. Ltd reported at 2002 (150) ELT 1317; 5)
j Steel Products Limited Vs. CCE reported in 2603 (158) ELT 476; 6)
- Tata SSL Ltd Vs. UOI reported at 2002 (140) ELT 338 (Guj.); 7)

Commissioner Vs. Mahalaxmi Exports reported at 2010 (258) ELT

217 (Guj); 8) Commissioner Vs, Shayona Enterprises reported in 2008
(230) BLT 378; 9) Sanmar Foundries Ltd. repor.ed at 2015 (325) EL,T
' 854; 10) Sanitary Metal Recycling Pyt 1td reported at 2009 ( 234)
- ELT 234,

. They have paid service tax as recipient of service, inasmuch as the

- provider of the service is not within India. When a service provider

~ provides service then the duty is passed on to the recipient, but a

' recipient cannot pass on the duty to the overseas supplier. Further, the

period covered in the present case is May, 2006 to 31.03.2007 while

the amount has been deposited by them in September and December,

- 2007. Therefore, it is a case where the amourt of deposit is made

much after they had remitted the amount to the overseas service

- provider and therefore, they could have not oceasion to transfer the

" amount of duty belatedly under the reverse charg: mechanism.

G;

P .

It is a settled legal position that the amount of pre-deposit has to be

returned without any trappings including the limitations of time for

claiming its restitution or unjust enrichment,

It has been the consistent view of various Courts that any amount

~deposited during pendency of adjudicaticn  proceedings or

investigation is in the nature of deposit made under protest or pre-

| deposit and therefore, principles of unjust enrichment would not be

attracted.
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Personal Heating in the case was held on 16.09.2021 through virtual mode.

2 B =Y

hri Amal P. Dave and Shri Sudhanshu Bissa, Advocates, appeared on behalf of

the appellant for the hearing. They reiterated the submissions made in the appeal

memorandum,

5 [ héve gone through the facts of the case, submissions made in the Appeal
Memorarfdum, and submissions made at the time of personal hearing and
evidencesi available on records. I find that the adjudicating authority has rejected
the refund:l claim of the appellant on the ground of limitation. Therefore, the issue
to be de¢ided is whether the time limit for filing of refund claim in terms of

Section 1B of the Central Excise Act, 1944 are applicable in the present case.,

50 1 ﬁnd that theLapplicability of limitation has been contested by the appellant

primarily ion the gro';unds that the amount which was paid by them in the course of
the investigation was not duty but deposit and that deposits made in the course of
1 vestigaﬁon, which has been contested in various appellate forums, are payment
uhder prdtest and, therefore, in terms of the second proviso to Section 11B (1) of
the Central Excise Act, 1944, the limitation of one year for filing refund claim

shall not :;;pply.

6 I find that the appellant has not disputed the fact that the application for
claim of 1‘?efund was filed by them beyond the period of one year from the relevant
dpte prestribed und:r Section 11B(1) of the Central Excise Act, 1944. In the
p ésent cﬁse, the application for refund has arisen consequent to the appellant
sticceeding before the Hon’ble Tribunal and therefore, in terms of Explanation (B)
(gc) of Section 11B of the Central Excise Act, 1944, the relevant date for filing
r¢fund claim would be the date of order of the Hon’ble Tribunal. In the present
ctise, the order of the Hon’ble Tribunal is dated 26.11.2018 and therefore, the claim
for refumi would have to be filed on or before 25.11.2019. However, the appellant
had filed the application for refund on 09.09.2020 i.c. after expiry of the period of
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Section 35F and thus the amount was a pre-deposit under Section 35F of the

Central Excise Act, 1944. The Order No. S/ 1460/WZB/AHD/2009 dated

01109.2009 of the Hon’ble Tribunal granting stay in the maiter is as under :

“After rejecting the request for adjournment, we proceed tn decide the stay
petition, inasmuch as we find that the entire service tax of Rs.17,51,253/-
stands deposited by the appellants. In view of the above, we dispense with
the condition of pre-deposit of interest and penalties imposed upon them and

‘allpw the stay petition accordingly.”

7.1 By the above order, the Hon’ble Tribunal had on}y dispensed with the

re

1rement of pre-deposit of interest and penalties. There ‘ore, 1 do not find any

merit in the contention of the appellant that the amount dep051ted by them was

retained as'pre deposit under Section 35F of the Central Excise Act, 1944 in the

appeal proqeedmgs.

8.

As rdgards the contention of the appellant that the amount paid in the course

of the inves*;tigation is deposit and that provisions of Sectior: 11B would not apply

for |refund ¢f the same, I find that under the Central Excise:Act 1944 refunds are

dealt with dnly under Section [ 1B and there is no other prowsmn for any refunds

under the Cbntral Excise Act, 1944,

8.1 I find that what was paid by the appellant in the coursé; of the investigation is

nothing but duty/Service Tax and accordingly, they had paid the same with

intgrest. Thie appellant have referred to and relied upon various judgements in

su

Ho

pﬁort of their contention that what was paid by them was not duty but deposit.
ever, I: find it relevant to refer to the judgement dated 04.09.2019 of the

Ho#’ble ngh Court of Gujarat in Special Civil Appllcatlon No. 10435 0f 2018 in

the icase of M/s Ajni Interiors Vs. UOL The said judgement was passed in a case

s5a

e

involving facts snmlar to that in the present appeal. The relevant paragraphs of the

iq judgen&nt are as under ;

14; Considering the arguments advanced by learned advocates of the parties
and scanning the material on record, it is clear that the case of the petitioner
that payment towards Excise Duty is in the form ot pre-deposit is
misconceived. Considering the annexures annexed with the petition i.e.
Challans for dep051t of Central Excise Duty in Form Nc¢ . TR-6, that too,
without protest is the payment towards the Excise Duty aud can never be
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considered as pre-deposit. If any payment is made as a pre-condition for
exercising the statutory right it can be termed as pre-deposit. However, it
cannot be equated with voluntary deposit of Excise Duty paid even during
the course cf investigation and prior to show cause notice or adjudication to
assert that it is pre-deposit. The payment of duty was intended to prevent the
incidence of interest and liability accruing from the non-payment of duty,
‘and hence, it cannot be termed as deposit. Therefore, the payments made by
the petitioner towards Excise Duty in Challans Form No.TR-6, can never
partake characteristic of pre-deposit as mentioned in Section 35F
of the Act, as argued by learned advocate for the petitioner.
Under the circumstances, the contention that the amounts were paid
involuntarily and, therefore, are deemed to be under protest and should be
considered as deposits deserves to be rejected. F irstly as discussed
hereinabove the payments made by the petitioner are in the nature of Central
Excise Duty and hence, cannot be considered to be akin to or in the nature
of pre-deposit as contemplated under Section 35-F of the Act; and secondly
there -is nothing on record to establish that the petitioner had paid the
amount in cuestion under protest, and hence the second proviso to sub-
section (1) of Section 11B of the Act which provides that the limitation
. of one year shall not apply where duty and interest, if any, paid on such duty
has been paid under protest would not be applicable. Once it is held that the
payments made by the petitioner were in the nature of excise duty and
were not deposits, the provisions of Section 11B of the Act would be
attracted; and having regard to the fact that the amounts in question had not
been deposited under protest, the petitioner would be liable to file the claim
within the prescribed period of limitation and in the manner prescribed by
the statute, viz. in the prescribed format. It is an admitted position that the
petitioner has not filed the refund claim within the prescribed
period of limitation and hence, the Tribunal was wholly justified in rejecting
the claim as being time barred. '

18. Considering the Constitution Bench Judgment, it is clear that when the
tax/duty collected by misinterpreting or misapplying the provisions of the
Act or rules or regulations or notifications, issued under the said
eénactment, the claim for refund has to be necessarily preferred under and in
dccordance with the provisions of the respective enactments before the
authorities specified thereunder and within the period of limitation
p;rescribed tharein. Though, the Consiitution Bench of the Supreme Court
has held that jurisdiction of the High Court under Article 226 of the
Constitution of India or of the Supreme Court under Article 32 cannot be
circumscribed by the provisions of the said enactments, they will certainly
have due regard to the legislative intent evidenced by the provisions of the
said Acts and would exercise their jurisdiction consistent with the
provisions of the Act. In view of Constitution Bench decision on the issue,
any other view by any Court, Tribunal, etc. is unsustainable. Therefore, the
decisions citzd by the learned advocate for the petitioner requires
np specific ccnsiderations thereof.

20. Therefore, in our view, it is clear that on appeal being allowed quashing
ahd setting aside the order of the Authority imposing duty, the petitioner has
to apply for refund in accordance with the provisions under the Act.
It is not the case of the petitioner that it has applied for refund in a
p#escribed form and within time. Over and above, it is not the case that it is
paid under protest and on the contrary payment towards excise duty was
oluntary and:not under any protest. Even for payment made under protest
Iso one has to apply in prescribed form under the enactment. Not only that
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it has to be supported by affidavit that it has not paised on the duty
to another person. -'

21. Considering the principle laid down by the Supreme Court in
Constitution Bench judgment, it is incumbent upon the person claiming
refund of the duty / interest paid, has to claim it in;accordance with
provisions of the Act. Considering Section 11B of the Act, it is clear
that for claiming refund under the Act, a person is to apply for the refund, in
& prescribed form, of the duty / interest paid under protest, within a period of
one year from the relevant date. Under Explanatior below Section
11B of the Act, relevant date is also defined and therefore, it was incumbent
upon the petitioner to file refund claim in prescribed form within a period of
one year from 7.8.2007 i.e. the order passed by the Tribunzl in favour of the
petitioner. In our view, the ratio propounded by the Constitution Bench of
the Supreme Court, clearly obliges the petitioner to file refund claim in
agcordance with the Act Therefore, not only this . petition is not
maintainable as equally efficacious remedy is not exhausted but it cannot be
entertained under Article 226 of the Constitution of India-as petitioner has
n(')t fulfilled the requirements to claim refund in accordance with the Act, as
also the aforesaid judgments.

22. In our view, the scope for claim of refund is strictly governed by Section
11B of the Act and though in past, there were some judicial pronouncements
widening the scope of claim of refund after Supreme Court elaborated
rdasonings in the case of Mafatlal (supra), there remains hardly any scope
fdr judicial intervention to enlarge it further than whai is permissible.
The claim of refund and time limit prescribed, therefore, has an avowed aim
of attaching finality to the government receipt. Hence, before making any
order or direction, affecting it or seeking any wiit resulting in
rdfund, the claimant has to make out an extra ordinary cas: not covered by
the decision of the Supreme Court in the case of Mafatlal (supra).

23. In view of the clear pronouncement of law by the Constitution Bench of .
the Supreme Court with regard to refund claim, precedents relied on by the
pttitioner are not applicable as they are not on the issue directly
covering the field since the payment is made by the petitoner voluntarily
during the course of investigation towards Central Excise: Duty, in Form
No.TR-6, without any protest and refund claim is also not filed in the
ptescribed form, that too, within a petiod of limitation as orescribed along
with an affidavit stating that petitioner has not passed on duty to another
person, this petition is liable to be rejected.”

8.1 I find that the above judgement of the Hon’ble High Court of Gujarat is
sqllarely applicable to the facts involved in the present appeal inasmuch as the
appellant had paid the service tax in the course of the investigation, without any
protest and, thereforé, the same is to be considered as voluntary payment of
duty/service tax. Accordingly, the provisions of Section 11B of the Central Excise

Adt, 1944 dre applicable to the refund claim preferred by the appellant,
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82 1 fﬁrther find that the Hon’ble Tribunal in the case of Ratnamani Metals &
Tubes Ltd. Vs. Coramr. of C.Ex. & S.T, Ahmedabad-III reported at 2019 (366)
HLT 139 (Tri.-Ahmd) held that :

5. Ifind that the limited issue to be decided by all this case is that in case,
of deposit mnade during the investigation of the demand case whether
interest on refund of such amount shall be payable from the date of deposit
of such amount or from the date after 3 months of filling the refund
application. As regard, the deposit made during the Investigation it is
obvious that there is no provision in Central Excise or to make a deposit.
Whatever payment made it is towards the probable Excise duty liability for
which the irvestigation is undergoing, therefore, it cannot be said that any
deposit made during the investigation so made by the assessee is not a duty
but only a deposit. Once the adjudication authority confirms the demand the
$aid amount stands confirmed as duty only, the same being the duty stands
#ppropriate sgainst the demand confirmed in the adjudication order. For this
. teason also the amount even though that paid during the investigation, shall
be considered as payment of duty. When this be so the refund of such duty
amount is clearly governed by the Section 118 of Central Fxcise Act, 1944,

8.3 Similarly, in the case of Comexx Vs. Commissioner of C.Ex. & S.T.,
Ahmedabad, the Bon’ble Tribunal had in Order No. A/10859/2020 dated
18.03.2020 held that :

“8. Here it is relevant to note that in various cases the High Courts and the
Apex Court have allowed the claim of the parties for refund of money
without applying the provisions of limitation under Section 11B by holding
that the amouvnt collected has no sanctity of law as the same is not a duty or
. : g tax and accordingly the same should be returned to the party. We note
such remedies provided by the High Courts and Apex Court are mainly by
exercising powers under the Constitution, in writ jurisdiction. It is clear that
nieither the jurisdictional service tax authority nor the Tribunal has such
constitutional powers for allowing refund beyond the statutory time-limit
prescribed by the law. Admittedly, the amount is paid as a tax, the refund
has been claimed from the jurisdictional tax authorities and necessarily such
tex authorities are bound by the law governing the collection as well as
refund of any tax. There is no legal mandate to direct the tax authority to act
beyond the statutory powers binding on them. The Hon'ble Supreme Court
in Mafatlal Industries Ltd. (supra) categorically held that no claim for refund
of any duty sf.all be entertained except in accordance with the provisions of
the statute. Every claim for refund of excise duty can be made only under
ahd in accordunce with Section 1!B in the forms provided by the Act. The
Apex Court further observed that the only exception is where the provision
of the Act whereunder the duty has been levied is found to be
uhconstitutional for violation of any of the constitutional limitations. This is
ajsituation not contemplated by the Act. We note in the present case there is
no such situation of the provision of any tax levy, in so far as the present
dispute is concerned, held to be unconstitutional. As already held that the
appellant is liable to pay service tax on reverse charge basis but for the
exemption which was not availed by them. We hold that the decision of the
Tribunal in Monnet Internationa] Ltd. (supra) has no application to decide
the dispute in the present referred case. We take note of
the decision of the Tribunal in XL Telecom Ltd. (supra). It had examined
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the legal implication with reference to the limitation applicable under
Section 11B. We also note that the said ratio has been consistently followed
by the Tribunal in various decisions. In fact, one such decision reached
Hon'ble Supreme Court in Miles India Limited v. Assistant Collector of
Customs - 1987 (30) E.L.T. 641 (S.C.). The Apex Court upheld the decision
of the Tribunal to the effect that the Jurisdictional custoris authorities are
right in disallowing the refund claim in terms of limitation provided under
Section 27(1) of the Customs Act, 1962, We also note that in Assistant
Collector of Customs v. Anam Electrical Manufacturing Co. - 1997 (90)
ELT. 260 (S.C) referred 10 in the decision of the Tribunal
i XL Telecom Lid. (supra), the Hon'ble Supreme Court held that the claim
filed beyond the Statutory time limit cannot be entertained.”

9. In view of the above judgements of the Hon’ble High Court of Gujarat and
th¢ Hon’ble Tribunal, Ahmedabad, I am of the considered view that the claim for
refund preferred by the appellant is governed by the provisions of Section 11B of
the Centrai Excise Act, 1944, Consequently, the refund claim was required to have .
been filed 'by the appellant within the period of limitatio1 as prescribed under
Segtion 11B of the Central Excise Act, 1944, Since the appellant have filed the
clgim for r¢fund at a much later date afier the expiry of the period of one year from
thg relevant date, which in the instant is the date of the 6rder of the Hon’ble
Tribunal, their claim is hit by limitation. I, therefore, ﬁnd“ that the adjudicating

authority has rightly rejected their refund claim as barred by ljfimitation.

10] In view of the above discussions, I reject the appeal filed by the appellant

and upholdithe impugned order.

11. Mmﬁﬁﬁmwﬁmmmﬁmmh

The appeal filed by the appellant stands disposed off in:above terms.

et SRRRES
A’Xl{hlleéll;T Kumar )

Commissioner (Appeals)
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(N. anafayanan. Iyer)
Superintendent(Appeals), \
CGFT, Ahmedabad.

2




A7 Gurd File.

F.No.GAPPL/COM/STP/1211/2020

13
BY RPAD / SPEEL POST
M/s. John Energy L mited, Appellant
220, GIDC Estate,
Mehsana, Gujarat -384 002
The Assistant Commissioner Respondent

CGST & Central Excise,
Division+ Mehsana
Commissionerate, Gandhinagar

Copy to::

1) The Chief Coinmissioner, Central GST, Ahmedabad Zone.

2) The Commissioner, CGST, Gandhinagar.

3) The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the O1A)

5) P.A. File,




